
!

\!

cp

0

%#8
3.. ­
:.

'i

28%
~001 : File No :V2(ST)0255/A-ll/201Q-17 /l OD ~

~3lrnT 001 : Order-In-Appeal No..AHM-EXCUS-001-APP-116-17-18

~ Date :25-9-2017 Grla alat Date of Issue- 2'.?1::1 \r--\<i\--
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Arising out of Order-in-Original No AHM-SVTAX-000-ADC-29-2016-17 Dated

19.12.2016 Issued by ADC STC, Service Tax, Ahmedabad

31c\1ctcbctf cnf ;:rr:r ~ 1TiiT
Name & Address of The Appellants

M/s. Veeda Clinical ResearchPvt Ltd
Ahmedabad

z Grat 3mgr a orig€ aat{ aft anfh U If@err) al zr@a ffaa var a
"flwT%:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

v#ta zyc, sTa zrc vi tar an4ltr nnf@raw at ar4ha­
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcRfn:r~. 1994 c#f £:ITTT 86 cB" 3@l"@ ~ cBl" ~ cB" -qJx=f c#f \JlT~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

qf?ea eh#ta 9 #t zyen, gr zca ya ears 3flu uuf@raw it. 2o, q €ca
t;lfft1c&l cbl-lll-o0-s, ~ ~. 3l6l-lC:lcsllC:-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3r4l#hr mzurf@eraswr a,t f@fl1 arf@,fzu , 1994 c#f £:ITTl 86 (1) cB" 3@l"@ ~~
Pi4l-!lqc{i, 1994 * mi:r 9 (1) * 3@l"@ frrmmr "CJTT4 ~:tr- s # 'EfR >!ftn:rr # c#r \JlT
x=r$fr ~ ~ w~ ftrn 3lrnT Res rfl st n{ st sat 4feat
at ft afeg (si va mfr gf tf) 3j var i fa en ?i zrzuf@erau al arr8ls fer
%, cfITT c5 ~ ·HI tjGjPl cp af5f ~ c5 rll lllCJ"lcl c5 ~ xfti '{~ Ix c5 -;,r:r tr ~l(sl ifchct -~ ~ c5 xiil1
i i alas 6t mir, anr #t l=fi.T 3it arm ma fa 6us ala a Uva a t cffii ~
·1000/- #)u #ft @hf1 et ara at nil, ant #t lWT 3it an,rm mTzn if 6T 5 ~- m
50 ~ ac11 "ITT a1 q; 5ooo/- #ha 3#ft tf urf ars #t lWT, GlfM c#l" lWT 3rR ~ -mr
if5; so Gar zua Gnat & azi 6u 1oooo/- #)u 3Gr#t ztft

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form-of



crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) f1lm<r~.1994 ~ EJRT 86 ~ '3"Cl-mmrr -~ (2"1:) m 3@7@ 3rcfrc;r Wffc/R Pt<1&J1qc-1l 1994 m f.lwr 9 (2"1:)
m 3ifRerffav.€l-7 i at ur if vi sr# mrr ga., has zyea (r4ha) m 3TmT ~ mmrr (OIA)(
~~ wnfu@ 51m o'rfi) 3ITT' .3fCR
srrzga, Ferr / 3rgr srra A2I9k a€tu Ur yca, a4ta =an@raw at araa a a fr ?a g; a?zr
(OIO)uf hut sf1

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. I Joint or Dy. /Asstt. Commissioner or
Superintendent of Central E?(cise & Service Tax (010) to apply to the Appellate Tribunal.

2. zrnizitf@era =znznau zycen 3tf@/Rm, 197s al af 'CR~-1 m 3@7@ Reiff Rh; 3rga pa srr vi err=
,Tf@era1t a 3met al fa w 6 6.50/- tm ar rznez zyca f@as an zhaft

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. . fr zgcen, sqr yea qi iaras srftta mrnf@row (arzff@fen)aran, 1982 affa vi srn vii~er iri <ITT
f#feraar fuii at sj 'lft l:1IR 3TfcITTlffi fcnm v!@T % I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. {ii"JTT area, acfr3Tl era vi Paras 3r4arr uf@raswr (#le4 h i;rfc=t 3mT c),~*
3 2

a.4tr3nz gra 3f@,fr, &&gyRtnr 39q#3iraiafa#tr(in-2) 3f@1fr72&g(28y frzizr
3

29) fecain: o&.a.&g 5itRt fa#r 3f@1fr, &&y #r enu zs a 3iaairaa at sf aar fr as &,"at ff@a#r are q4-frsasear3rfarfk, aar fas arra3iaii sar#r5sa1a 3r4fr 2zr
if?rarails3if@ra'ITT

a#c£tar3en grcaviParah 3t,irc:r " 'J=lldT fcITTr d[Q' ~rc;:cfi ,, *~ ~r@rc;r6 -
3 2

(i) QRT 11 'tr c), 3t,irc:r fo:!mfu=r ~
(ii) ~ acFIT cfil c4'l" 'al$ dl(>{rf uftr
(iii) ~ acFIT fa.l-4J-Jlcl~ c), fan:n:r 6 h 3iaa er vaT

c::> 3rat agr zrz fa gr Ir c), i;ncrtTio, fa#rzr (Gi. 2) 3rf@0fer, 2014 h 3»r a qa fas#r
3r4@hr qif@era?t ahmer fearuft rate 3r5ff vi JrClt;r cfi1'~a'lffe~I

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include: .
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c::> Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) z if , sr 3mgr #v 3rl uf@raur h qr szi grca 3rzrar area z avs~ .:>

Rt cl 1Ria ~ tIT 1W'1" i%tPlV ~wcf, t" 10% a1arcr3it srzi #aa aus Rf cl 1Ria lTT~ciUs t" 10%

srarareuRtsrsat?.:>

4(1) In view of above, an appeal against this order shall lie before the TribUIJ.cl.L~n ,
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or .. - . . \

penalty, where penalty _alone is in dispute. ·· · ·
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ORDER-IN-APPEAL

M/s Veeda Clinical Research P Ltd, Shivalik Plaza-A, Near IIM, Ambawadi,

Ahmedabad 380 015 (henceforth, "appellant") has filed the present appeal

against the Order-in-Original No.AHM-SVTAX-000-ADC-29-2016-17 dated

19.12.2016 (henceforth, "impugned order") passed by the Additional

Commissioner, Service Tax, Ahmedabad (henceforth, "adjudicating authority").

2. Briefly stated, the facts of the case are that a show cause notice was issued

to the appellant on 6.4.2016 for recovery of service tax not paid on clinical

testing of drugs for the foreign clients. It was alleged that the appellant's activity

of clinical testing of drugs amounted to provision of 'service' in terms of section

65B(44) of the Finance Act, 1944, appellant was liable to pay the service tax of

Rs.61,48,065/- for the year 2014-15. This show cause notice was in fact a

periodic notice issued in terms of section 73(1A) of the Finance Act, 1944. The

appellant was considering the said activity as 'export of service' and hence not

paying the applicable service tax. The show cause notice was adjudicated vide

impugned order and service tax of Rs.61,48,065/- was ordered to be recovered

alongwith interest. Penalties under sections 76 and 77 were also imposed. The

appellant has felt aggrieved with the impugned order and hence the present
appeal.

3. Grounds of appeal, in very brief, are as follows-

3.1 As per appellant, rule 4 of the Place of Provision ofServices Rules, 2012

(henceforth, "POPS rules") applied in the impugned order for determining the

place of provision of service is not applicable; that said rule is applicable where

services are provided in respect of goods that are required to be made physically

available by the recipient of service to the provider of service; that sample drugs

received for testing are not 'goods'; that rule 3 should be applied according to

which place of provision of service is the location of recipient of service.

3.2 The appellant has relied upon following case laws-

• Cox & Kings India Ltd v. Commr. of Service Tax, New Delhi [2014(35) STR
817 (Trib.-Del.)]

• Commr of Service Tax, Mumbai-II v. SGS India P Ltd [2014(34) STR 554

(Born.)]

• Tandus Flooring India P Ltd v. Commr of Service Tax, Bangalore

[2014(33) STR (AAR)]

• .CCE v. SaiLife Sciences Ltd [2016(42) STR 882 (Trib.-Mum)]
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• Pr. Commr. of Central Excise v. Advinus Therapeutics Ltd, Pune [2016­

TIOL-3138-CESTAT-Mum) = 2017(51) STR 298(Trib.-Mumbai)]

3.3 According to appellant, entire demand is time barred and penalties cannot

be imposed under sections 76 and 77 of the Finance Act, 1994.

4. A personal hearing was held on 7.9.2017, wherein Shri Vipul Khandhar,

Chartered Accountant represented the appellant and reiterated the grounds of

appeal. He also gave additional written submissions and citations in case of Sai

Life-sciences Ltd and in case of Advinus Therapeutics Ltd referred in para 3.2

above.

5. I have carefully gone through the appeal papers. Non-payment of service

tax on clinical testing of drugs by the appellant for his foreign clients is the issue

involved. Appellant receives sample drugs, performs testing in his premises,

prepares reports and delivers to the foreign clients by e-mail, courier, etc.

According to appellant, this is export of services. Department's stand is that place

of provision of service being in India, it is not export of services and hence,

applicable service tax is payable. Appellant's counter is that place of provision of

service is outside India as rule3 of the POPS rules applies in the matter and not

rule 4 applied in the impugned order. Thus, the issue boils down to the

determination of place of provision of service in terrris of POPS rules.

6. Since application of rule 3 and 4 of POPS rules is under dispute, it would

be proper to reproduce the rules verbatim for quick reference ­

3. Place of provision generally.- The place of provision ofa service shall be

the location ofthe recipient ofservice:

Provided that in case "of services other than online information and

database access or retrieval services where the location of the service

receiver is not available in the ordinary course of business, the place of

provision shall be the location ofthe provider ofservice.

4.Place of provision of performance based services.- The place of

provision of following services shall be the location where the services are

actually performed, namely:­

(a) services provided in respect of goods that are required to be made

physically available by the recipient of service to the provider of service, or'

to a person acting on behalf of the provider of service, in order to provide

the service:

o

o
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Provided that when such services are provided'·from a remote location by
way of electronic means the place of provision shall be the location where

• · s

goods are situated at the time of provision of service: Provided further that
this clause shall not apply in the case of a service provided in respect of
goods that are temporarily imported into India for repairs and are exported
after the repairs without being put to any use in the taxable territory, other
than that which is required for such repair.

(b) services provided to an individual, represented either as the recipient of
service or a person acting on behalf of the recipient, which require the

physical presence of the receiver or the person acting on behalf of the
receiver, with the provider for the provision of the service.

0

6.1 Clearly, rule 3 is a default rule and according to this rule, the place of

provision of a service shall be the location of the recipient of service. Rule 4 is a

specific rule to determine the place of provision of performance based services.

Further, as per clause (a) of this rule, services provided in respect of goods that

are required to be made physically available by the recipient of service to the

provider of service, or to a person acting on behalf of the provider of service, in

order to provide the service, is one of the performance based services where rule

4 is applicable.

7. The relevant fact of the matter is that appellant conducts clinical testing of

drug samples received from foreign based clients and testing/analysis reports

are delivered to the clients. It is obvious that testing results in consumption of

the drug samples and results of testing are conveyed to the clients. This is very

distinct from the case where some goods are received for testing and same goods

0 are returned back to the recipient after conducting the required testing or

performing some other service on the goods. The decision of Hon'ble Mumbai

Tribunal in the case of Pr. Commissioner of C.Ex. Pune-I v. Advinus Therapeutics

Ltd is very much applicable in the present situation where Hon'ble Tribunal has

enunciated that rule 4 ibid is intended to be resorted when services are rendered

on goods without altering its form in which it was made available to the service

provider. It was added that this is the harmonious construct that can be placed

on the applicability of rule 4 in the context of tax on services and the general

principle that taxes are not exported with services or goods. Hon'ble Tribunal

has clearly held in this case that if the goods cease to exist in the form in which it

has been supplied, it cannot be said that services have been provided in respect

of goods even if it cannot be denied that services have been rendered on the

goods. Paras 16, 17 and 18 of the Tribunal's decision are being reproduced here­

in-below for ease ofreference-
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16.Not intended to tax the activity of altering goods supplied by the
recipient of service or for repairs on goods, Rule 4(1) of Place of Provision
of Services Rules, 2012 would appear, by elimination of possibilities, to
relate to goods that require some activity to be performed without altering
its form.' The exemplification in the Education Guide referred supra
renders it pellucid. Certification is an important facet of trade and such
certification, if undertaken in India, will not be able to escape tax by
reference to location of the entity which entrnsted the activity to the
service provider in India. This is merely one situation but it should suffice
for us to enunciate that Rule 4(1) is intended to resorted when services are
rendered on goods without altering its form that in which it was made
available to the service provider. This is the harmonious constrnct that can
be placed on the applicability of Rule 4 in the context of tax on services
and the general principle that taxes are not exported with services or
goods.

17.The goods supplied to the respondent, minor though the proportion
may he, are subject to alteration in the course of research. It is not asserted
anywhere that these goods, in its altered or unaltered form, are sent back
to the service recipient; if it were, the provisions of Customs Act, 1962
would be invoked to eliminate tax burden. If the goods cease to exist in
the form in which it has been supplied, it cannot be said that services have
been provided in respect of goods even if it cannot be denied that services
have been rendered on the goods. Consequently, the provisions of Rule
4(1) are not attracted and, in terms of Rule 6A of Service Tax Rules, 1994,
the definition of export of services is applicable thus entitling the appellant
to eligibility under Rule 5 of Cenvat Credit Rules, 2004.

18.By this elaboration, we have amplified our earlier decision in (re Sai
Life Sciences Ltd.) that it is contrary to law to isolate an expression in a
rule to deny the general principle built into all indirect tax statutes for
exempting export of services from levy. Reiterating the consistent judicial
stand, we hold the respondents to be entitled to refund of accumulated
Cenvat credit.

7.1 Earlier, the same Tribunal, in the case of Commissioner of C.Ex., Pune v.

Sai Life Sciences Ltd [2016(42) STR 882 (Trib.-Mum)] had rejected the

department's appeal by holding that service tax was a destination based tax and

services which are received abroad and payment was remitted in foreign

exchange are covered in export of services. The head-note of the citation as

extracted below sums up the decision-

Export of services - Refund - Unutilized/Accumulated Cenvat credit ­
Scientific and Technical Consultancy Service - Refund rejected on ground
that since performance of service was within country, same not amounting
to export of service - HELD : Appellant offering research and
development expertise in new compounds of pharmaceutical products ­
Undisputedly some chemicals for research provided by service recipient,
services provided are not in relation to these materials to invoke bar in
terms of Rule 4 of Place of Provisions of Services Rules, 2012 - Settled
law that Service Tax being a destination based tax, services which are
received abroad and payment of which remitted in foreign exchange, are
covered in export of services - Instant case, being covered under aforesaid
settled law, refund of accumulated credit not deniable - Rule 4 ibid - Rule
5 of Cenvat Credit Rules, 2004.

0
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Therefore, relying on the aforesaid decisions of Hon'ble Tribunal, I find

0

that the place of provision of service is outside India a~ct.no tax liability can be

fastened on the appellant on the consideration received against provision of such

a service, Further, since tax demand has failed to sustain, there is no reason to

charge interest or impose penalties. .

9. Accordingly, appeal is allowed.

The appeal filed by the appellant stands disposed of in above terms.s.
(3#Tr gi#)

k.-4tr#3rzr#a (3r%1e).:,

Attested
S. dlc4

Sainimiaa
Superintendent
Central Tax (Appeals), Ahmedabad

ByR.P.A.D.
To,
M/s Veeda Clinical Research P Ltd,
Shivalik Plaza-A, Near HM,
Ambawadi, Ahmedabad 380 015

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central Tax, Ahmedabad -South.
3. The Additional Commissioner, Central Tax (System), Ahmedabad South.
4. The Asstt./Deputy Commissioner, Central Tax, Division-VI, Ahmedabad

South.
~Guard File.

6. P.A.




